I_n defense of belea

By Reuben Seguritan

In November 1877, the .

Immigration and Natural-
ization :Service (INS) with-
drew its appeal in the case of
68 Filipino War Veterans. The
withdrawal was' followed by
public statements’ from
Commissioner Leonel Castillo,
recognizing the rights of the
Filipino veterans who served
under the U.S. armed forces
during the Second World War
,to. be naturalized under
‘Section. 701-705 of the
Nationality ‘Act of 1940.
On May 24, 1978, the INS
reversed its position' and
~ instructed its field offices to
recommend for naturalization
only “these who can prove
their attempt to file natural-
ization petitipns before .the
expiration- of the statute .on
December 81, 1946. Under the
said instructions, Filipinos
who cannot prove that they
attempted timely filing of
thelr citizenship applications
would be denied favorsble’
INS recommendation. '
Was the INS
justified in reversing its
position? Did it go against the-
decision in Renfrew? This
article shall discuss these
questions, at the same time
probe into other questions
which the author thinks
indicate .the extent of the
citizenghip rights of the
Fxllplno war - veterans under
xpired naturalization)
+ statute, he Renfrew decision.
2 (ocal ‘point of

making this article appear as
8 mere commentary.

A. The Renfrew Decision and*
the Hibi Case

The ' first major case;
concermnr the rmvensh-v‘
sighis ~ 0i  Filipino Wnrf
Veterans was decided in Hibi.;
4 Ingthat case, a Filiping who
- l;d served i zhe I‘;hlhppma

visitor-for-business visa'on
April 25,-1864. Upon: the
expiration of his visa, he filed
for naturalization on the basis
of sections 701705 of the

legally.

provided for the summary
naturalizationofnon-American
citizens who had honorably

served in the Armed Forces of

the United States during.

““the “exigencies of war as long "

ocuered

(EDITOR'S: NOTE: In’ this
article, which is hased on a
paper written hy the author in
the May/3une. 1978 issue of
the Common Law Lawyer,
Mr. Seguritan: criticizes the
recent INS memo on the Fili-
pino- War. Veterans (See FR.
June . 16-22,  1978) and
proceeds tolay down what he

thinks should he the correct
policy. He goes two steps
beyond the INS momo and a
itep ahead on the Renfrew
decision s he argues that all
war veterans, including their
¢hildren, who can prove theix. .
service in the US armed
forces, should ~ be re-
commended for American

citizenship. Mr. Seguritan,

member of the Now York and
Philippine Bar¢, has heen
aetively involved in important
Immigration cases concerning
Filipinos. He is currently one
ol the immigration editors and

- advisors of the International

G * Law Exch,

{4

. Society).

as good-faith efforts to carry

World War II and
certain residency and llterncy
requirements). Obviously, the
statutory time period within
which- the non-citizen ecould
*have claimed this option had
already passed. However,
respondent asserted that the
Government  was  now

" estopped from claiming this

statutory time limit because
of its failure to advice
claimant, during the time he
was eligible; of his right under’
the statute and because of its
failure to station a representa-

‘uve in the Philippines "to

process naturalization
petitions under the statute..

In effect, claimant-respondent
was. saying that the
Government had been guilty
of “affirmstive misconduct”
and hence was now estopped
from relying on the ststutory
time period. The Distriet
Court upheld respondent’s
contention and was affirmed
by the Court pf Appeals. The
Supreme Court reversed on a
per curfam decision, holding
that “...the Government is not
in a position identical to that
of a private litigant with
respect to its enforcement of
laws enacted by Congress.”
The INS, in enforcing the
statutory time period
establisied by Congress, is
enforcing a publlic: policy
established by Congress.
Lastly, the Government was
not guilty of affirmative
misconduet by failing to
publicize the rights which
were available under the
statute and by. failing to
station and authorized person
te process naturalization;
petitions during the time that
the right would have been
available. Justice Dougln.
.concurred by two other:
justices diseented. His main
comments are: ‘The kind of
failures that the Government ;
was trying to excuse could,
only be made “excusable” by

P

out the provisi of the Act.
had been made.” But here, the
Government deliberately-
witheld the authorization of
the Consul in the Philippines
to process naturalization
petitions. - *...the Court’s
opinion jgnores the deliberate
—and successful—effortonthe:
part - of agents of the.
Executive Branch to frustrate
the congressional purpose and
to deny substantive righta to
Filipinos such as respondent
by. administrative - fiat,
indicating instead that there
was no  affirmative
misconduct .involved in this
case.” k

In the Renfrew decision,
the judge decided on three
categories  of petitioners::
Category 1,those who tried to!
file under the statute in 19456
and 1946 and should he
considered to have “construe-:
tively filed" pursuant to the:
statute. -Category II, tbose
who didn't file but claimed to
have been deprived of their
rights without due process of .
law. And Category 111, those
who have not shown service
to the United States Armed:
Forces during World War II.
As to the first category, the
Court granted their petitions
holding that “...the seven
petitioners have proven that
the action of the Government
constituted acts of mis-
feasance.” Because of its
affiirative j the

“tategory were given 90 days!

to show proof of service with,
the U.S. armed forces durmg‘
the Second World War. :

One . important consider-:
ation in the Renfrew decision
is whether it goes against the
Supreme Court decision in
Hibi. Judge Renfrew answers
this queslion in the negative.
He. cat: jorically emphasizes
that the Court is "bound” by :
Hibi ‘and “welcomes that. .
decision as an indication of
how (he Supreme Court
viewed- the question of
estoppel of the government in
the psrticular factual context:
of that case." However, he
notes that. Hibl -couldn't be
dispositive of ‘all other cases
which may not be falling in
the same factual context ss
Hibi. Hence. it is the duty of
the district court to determine
the factual circumstiances of.
each case for the purpose of
establishing whether the
Government' had commiited
acts - which misled the
petitioners into changing
their original  positions and
which had actually - been
detrimental to an otherwise:
free exercise of an existing
right.

In Hibi, the Government
was pot guilty of affirmative.
misconduct by simply- failing
to inform -petitioner of his
right to become and American,
citizen and to post a;
naturalization_officer in the
Philippines during  the;

Government is stopped from
relying upon- the expiration’
dste of Sections 701-706 as:
grounds for denial of their:
petitions for naturalization.”{
(see p. 839). Likewise, thei
Court granted the petitions ofi
those falling under the sscond!

category on constitutionaly-

grounds and . particularly on‘
the basis that they were:
deprived of their rights

without due procesa of law.

(See pp. 940-850).
falling under the

Those
third

y time period. Hibi
never argued that he tried to
avail of the right but was
barred by Government action.

In Renfrew, two petitioners
filed: applications  for;
naturalization .while in:
military service uni received:
Government replies returning!

their application and ststing

- that no action could be taken
©oon

these applications.
Another petitioner had
written <to the - Attorney

General immediately before

Nstionality Act of 1940 (which

discharge from the service
inquiring how he could be
naturalized * without getting

_any positive reply. four other

petitioners testified under
oath that ‘they filed appli-
cations to no avail.

B, The Coustitutional Issue
A more important consider-

-aation in Renfrew which was

not raised -in Hibi is the
constitutional question of due
process.  Petitioner 'in
Renirew contend that they
were deprived of their rights
to hecome American citizens
without due process of lax.
Reference to the equal
Protection clause of the
Constitution is ikewise made.
The Governmens argues inter
alia that after the passage of
the Philippine Independence
Act of March 24, 1934, the.due
process -and .equal protection
ot s

this" contention by pointing
out that even sfter the
passage of this Aect, the
Philippines  still owed
allegiance to the United
The  Filipinos,
nllhough considered aliens, for
immigration quota and other
limited purposes, were
nevertheless “nationals” ' of
the United States and
therefore should. have an]oyed
the- privileges under the due
process and equanl-protection
clause of the Constitution.

But was there really in fact
a deprivation of right without
ddue process of lsw? The
Court finds that there was a
denial of due process because
the Government “has not met
ita burden of justifying the
discriminatory executive
conduct involved here..” no
matter how well mtenuoned it
was.

Another conaututlonul
question raised in Renfrew is
whether the case is non-
justiciable. The Government




argues that the revocation by
the Attorney: Geperal of the
Viee' Consul's: authority. to

| process . naturdlization . waa

i based ypon - information
received .~ from. " the “State
Department ‘affecting
Philippine Améerican relnmns s

furtherange-of-foreign policy’
objectivea. -

- Recognizing the separation
of ‘powers - between the
branches of government upon.
which the argument is_based

1 and ‘conceding. that - the
«conduict-. of  foreign - policy
| properly belongs. to -~ the

‘1 executive branch, the district
court points out however. t,hn

Headquarters on May 16,

1945. the order being signei
by, & ezrizin Lapt. W.W
Stuart. Assistant  Chief of
Staff. Express recognition .
was found in ‘the text of the
order which read as follows:

* The following, guerrilla .,
units are recognized by thet
Commander in. Chief, South: .
west Pacific - ‘Area, as
authorized elements- of the.
United States'Army Forcesiin.
the Far East, effective as of:
the date specilied after elch
unit listed...”

Additional. recognition was:

E mnde of the Yay regiment in a

signed by Maj.

not every ‘questi

foreigp - affaira. is: non-
justiciable. There is no-lack of
“judicially - discoverable “and
manageable - standards”
because “judicial standards-of
due  process. and . equsl
proteciion are well devel(zped
and familiae” - Likewise:
Congress had already defined;
the underlying policy .in;
Sections - 701-705. of the.
Netionality - ‘Act  and' the:
District Court will not-engage
in the formulation of an initial:
policy which does not belong:
' 10 judicial discretion. Lastly %
judicial - adjudication "of - the;
alleged -political que:uon will?

General Leonard Wing.i
Commanding General of ‘the’
43rd Division, by - Brig.

. General A.N. Stark, execuuve

officer, by Lt. Col, Lyod E.
-Barron, Commander of the
‘First --Battalion. of saidd
Regiment, certifying = that:
“MArcos V. Agustin, Col
Infantry,
Commanding - officer of
‘Marking's Guerrillas’ is now
personally  commanding the
“Yay -regiment, his crack’
combat unit now atiached t.n
the 43rd Division, U.S, Army."
In QOctober, 1944 the Presi: .
dent “of the Philippine
C Ith . issued an

4 not-Tesult in an embar
i1 to'the executive brangh:

A. Who Are covered?

Those - who. ‘had .shown
atiempts to have filed. during
the statutory period and are
members. of the Philippine
Scouts’ are. clearly covered
and are recommended for
naturalization. by -the "recent
INS . Instructions  (May 24,
11978). However, tbese INS
Instructions do not cover the
members of the Philippine
Scouts who' could:not show
that they had filed petitions ;
during ‘the: period: These'
persons fall under the second |
category in the Ren(rew
decision, which in that case
were . categorically given a!
susisting-option to elect U S
citizenship.

4 One question is whether
members of the guerrilla §
bands in - the -Philippines ;-
; during ‘the war are also,
covered. N i

In the. Petition of Agustin, |
62 F. Supp. 832, the-petitioner ,
was a member of § guerrilla:
group which. was known as.
“Yay regiment, Markings Fil-
Americans"  which became .
part of the 43rd Division of

- ATmY: R,emgmtbn

+'the 8th. . Army

order’ ¢

executive order giving official -
statua' to guerrilla ‘fighters
angd: declaring them in the
active service- of -the Philip-
pine Army and further fixed
the annual pay and quarter:
allowances ~of -~ the . officers-
according  to the . aame
schedule prevailing in the
U.8. Army. A aimilar - oder.
was issued by the Office of the *
Secretary -of War on July 7, ;
1842 which -read as follows:

“Il Appointment or enlist-
ment in the Army of the
United Stales of officers and
énlisted ‘men in Phijlippine
Army.

“1, That appointment or.
enlistment in the Army of the
United States of those officers
and enlisted men  of the :

~Ph|hppine Army who are

Uniled
i8

the

serving with
forces

States armed
authorized.

»2.  Appointment . or
enlistments will be- made in -
grades commensurate with
the grades held .in .the :
Phlllppme Army at time ol’
transfer.”

On July 26, 1945, Presldent‘
Roosevelt -issued an order.
ealling _and " ordering all
organized forcea of the Philip--
pmgs into the service of the
United States for the dumlon
of the war.

(Marking),’

" Seetion 701 of the Nationa!i-

ty Act provided for _the
naturalization of “any person
not a citizen...who has served
or hereafter serves honorably
in' the ‘military" or’ naval
forcces of the United States:
during the present: war and,
who shall have been at the:
time of his  enlistment or'
inductionaresident thereof...":
Agustin, supra ruled that the:
words’ "enliatment” and
“induction” - as ‘used’ in - this:
section wan intended inerely
to fix in. point: of time the"
period of commencement of
service, and wag not intended
to make enlistment .or
induction as’ prerequisite for!
the bestowal of -citizenship.

- Similarly, in Petition of

- Munoz, 168 F. Supp. 184,

.

" B. Are the Veterans' Spouses

and Children: Covered?

The.-author believes tha
the spouses.are not tovered.
1n 1946, the citizenship rule in
the Philippines as. found in:

‘Commonwealth Act (C.A.) 83"

enumerated the. grounds for:
the: loss_of Philippine citizen-

ahip- and provided. that the

marriage of a Filipino-woman -,
to. a [foreigner : did not
automatically divest ‘her of
Philippine citizenship (Section
Whether she followed

jcally the

of her husband depended on
whether according to the law
of the husband, she: . auto
matically acquired his citizen-
ghip. ‘The reason for the
Philippine rule was to sale
guard against the Filipinc
woman becoming stateless, i
the husband's _national Jav

mean that the minor thldren
and-those: born subsequently
also lost  their. - Philipping
cmzenshlp7 Section 1 of .the
same “Commonwealth  Act
provides that "subseribing to
an’ “oath of  allegiance to
support’ the -constitution or
iaws of ‘foreign country upon
attaining n.wem,y one years of
age or more” will result in a
losa of citizenship. Also, since'
the spouses -of thé veterans.
remained Filipinos, their
children would have the right
to elect Philippine citizenship:
upon- reaching ‘the age of:
twenty-one.. The author
believes that the minor child:
or.one born aubsequent to
1948 - necessarily  follows his
father's titizenship . unless0)
upon reaching the. age of
twenty one’ elects Philippine

“INS should not m(:r»::k'e it more

peuuoner r who was membeer
of 4 recognized guerrilla band’
was bestowed  American:

.citizenship.on the ground that:

for ' naturalization purpose,
serviee in the guerrilla band;
constituted honorable service:
in the U.S. armed (orcesv
However,  in. Petition of!
Escalons, 311 F. Supp. 848
(1970); the petitioner failed to
show _ convincing -evidence
that the guerrilla unit to-
which he belonged for a brief
period during ‘the war was
duly recognized. Referring to
Logronia v. - United Sul.u.l
138 F. Supp: 895, the Court|
observed that a re«:ogmmdi
force . aa used: herein, is:
defined as & force under ai
commander | who has been:
appointed, - designated or
recognized by the’
Commander in Chief of the’
Southwest Pacific Area.
Questions may be raised as
to whether the members of
the HUKBALAHAP
{Hukbong - Bayan laban sa
Hapon or  People’s Army|

dtfflcult than it should for
veterans to gam cmzenshtp

didn't provnde ‘for automatic
acquisition. This rule was
later superseded by the 1978
Philippine Constitution which
provides that “a female citizen
of the Philippines who
marries an alien shall retain
her  Philippine - citizenship,
unless by -_her ' acto ".or

"

becomes even more authorita

tive by looking &t the
constitutional provision which
enumerates who are Philip-
pine citizens. Among them are
“those whose . fathers  are
citizens of the -Philippines”
and “..those whose mothers
are citizens of the Philippines |
and-upon reaching the age of

ommisgion she is d
under. the law,

to ~have:

elect
" Those

mnjority. Philippine

Yuded

'd her p :

The rule ‘in- the United
States in 1948 and up-to the
present -has been - that the
marriage of an alien woman to
an American eitizen does not
automatically ‘make -her an
American citizen. She has to:
comply with residence and-
other - requirements to- be
eligible.

Insofar as the offspring are:
congerned, thé problem\
assumes a more complex;
situation. There is no doubt;
that il the veterans were shlel
1o exercise their opiion in:
1946, their minor children and |
those born subsequenily:
would hnve followed U.S.|

Against the Jap ) wluchl
was actually the military arm|
of the old Communist Party of
the Philippines, would qualify.
The anthor believes that even
assuming that certain units of
this organization may have
gained recognition by the
Commanding General of the
Southwest Pacific Area, their
communist alfiliation
nmsnrily disqualifies them
from availing - the - right to
become American citizens.

p by d . ‘There|
wasno Phlhppme law dlrncl.ly
governing the .situation.

Commonwealth - .Act. 68
enumerates Inter-alia natural-

jzation ‘in a foreign country :
and express renunciation of -

citizenship -‘as' among- the
Tgrounds for -the
Philippine ~ citizenship. The
veterans” ~ would have
therefore lost their Philippine
citizenship -upon" natural-
ization. Does it automatically

loss of -

in the enumerations would
necessarily be non-citizens.

Under. U.S. law, relerence
should be made to the: law
governing the offsprings of an
American father and an alien
mother born abroad. Because
the Filipino . war veterans’
were deprived of the option to
become . American citizens
from .October ~26, 1945 to ¢
‘August; 1946, the time perlod
to --reckon the- effect ° of
naturalization if it were made
available would be this penod
also. Therefore, children who
were_minor ‘and those born
during this period up to
December 23, - 1952 {(when |
otheér amendments were
introduced ~ governing nf[
springs) should be governed ;
by rules governing children
born between January (13,
1941 and December 23, 1952
for - purposes of determining
their citizenship under U.8.
Llaw,

The Nationality Aet of 1940
made several changes a3 to
acquisition of U.8. citizenship
by descent-of children born
abroad. This Act was made




ellective January 13,1941 ang ;
was subsenuently repesled by
the Nationality Act ‘f.l’)52?
which ~Look. effgt*. onj
December 24, 1962. Am\mg
the categories  Jaid - déwn.
during thijs" period
children born. oulside the U.8.:
of .an American' [ather who:
i hnd previously resided in tha"
S. . (noted . ihat’. this
renldence was  waived to:
veterans) and " an
mother.  While. _citizenship:
descended to ‘the’ child. upgn;
! birth; he should reside:in-the’
UsS. - or dls’ outlying

:,’ponsesslons for ‘a_period ot

| periods lotaling -5 -year.s

7 between the ages of 13 and 21
years' to -‘retain Ame;lcan
citizgnship, with the stipu-
lation. that: said- citizenship
would cease [ .the child did

1 not establish residence on his
| 16th birthday or-his continued
! residence . abroad . otherwise

i made it impossible to comply:
with“ the residence 'require-:
ment Lo retain citizenship. A’
1848 Amendment toverin;

Y

vere-

alien:,

entered the  United States
only on his 40th birthday, had
served  in. the . Pinnjsh:
Government -and Army and"

_had voted in Finish elections,

was  adjudged- -to ‘have:
retained his American citizen:
ship- which he acquired’ by
descent on Lhe ground that he
voluntary performed. those:
acts,” not Lo expatriate  his
American citizenship, but due .
to_ignorance of the.fact thai
he was an American: citizen.
However in  the  case ‘of .
Ramos-Hernandez v. INS. 566

“F. 8d:638 (1977); ignorance hy

the ‘petitioner who was born
in- Mexico of sn - American

. father and who wenl to'{heew

U.S. at'the age of thirty two-
for thirly three) did not reiain
his American citizenship. This
case draws jts strength from
the case of Rogers v. Bellel,
401'U.5. 815.(1971) which held
that pet| onerﬁl_\ in Ttaly of
‘an- American molher and an
alien Tather and who had come
to the.U.S-on five. differens
occasions bul did nol 1ake up

id before - his 23rd

conditions
| offspringa of citizens wim had;
lerved hononl_{l}_iﬁ the .8,
armed forcees during ‘World
War ‘I “specifically proyided
that ‘the foregoing residence
requirements
complied with by such . off-
springs.  Those~ born. afler
December 24, 18952 -should
come to the U.S. before their
23rd ‘birthday and’ after ‘the
age ‘of 14; continuously
residing therein for at least 5
years before their 28th birth-
day.

Obviously, only children of
veterans who would be ‘born
afler 1978 when the Renfrew:
decigion gels Lo be implement.-
ed ecould “possibly avail of

sgme Llime comply with the
residence requirement. Could

from availing of their right to -

citizenship by descent al the
making
impossible for them to comply
with .the residence
requirements of the law? This
particular situation has nol
been : specifically
sither - by the RenlmwT
ecision  nor any. cases, Inl
Rogera v, Pumlmsln. 211 F. 2d°
etit!

“should ~ be .

citizenship by descent atl the -~

resolved

- residence

bm.hday, was - adjudged 1o
have: lost  his. Americani
citizenship, the Court made a'
distincfion belween
“Fourteenth Amendment-firl-
sentence citizens” or*"thoge :

United -Siates' . and - those |
whose . citizenship® was:
bestowed by section 301 and
ils ‘predecessors, the former
was. held to_be beyond -the
powe: of Lhe government to
dua 0y and. could only  be
taken away-with the “in

dual’s -consent;: Bellel; supra
and Runoa-llernlndez. “upra.
The quesiion now is whether:
the child of the veteran could
have been. a Fourteenth
Amesidment-firsi-sentence

citizen,: if his father was not
precluded f-om exercising. hia
option to become an American

citizen? Even assuming or _

granting they are not, for the
sake of argument, there. is
reason o believe  that -the
Bellei case should not coiitrol
negatively the veteran's child-
case which is' totally . in .a
different factual contexi from
that ‘of ‘Bellei. One ahould

“earefully: note that in Bellet,’

the -Courl, merely €stablished -
the constitutionality - of - the
requirements ns'
provided ‘in the nauonnllty-
Statute - a.

cogluzunce of the Iacl thah
Béllei” “saserts’ no claim' of

-ignorance or of “mistake or:
"berdship.  He “was. warned '

saveral times.of 14 senvisiii
< {'Tue'siatute and of his need
to take up. residence’ in the:
United States prigr to’ his

- 23rd birthday.”’ Belled, suprs
401 U.§gat 836, The veteran's

child would have been: an
American citizen by operaiion
of iaw, Whether he wouldhave
retained his citizenship: . by
compl;mg vmh the residence
requirement - is' pol’ even A
hypothetical queation but an
“impossibility” " deliberately
imposed by the Government's
act ‘of wilthdrawing . the
administrative remedy Lo
enforce his father's right. The

author therefore believes (hat }: -

the veteran's child should now
be given the opporiunity Lo
comply with Lhe statlule even
if he could.no longer comply
with {he age requirement.
Also, therr is a question.of
whetlher Lie INS can ‘make
the present oplion under:the
Renfrew decision available Lo
Ftipin: veterans who:are int
the Philippines by authorizing
an officer in Lk U.S, enbassy
in the Philipp:-«es 1o process
»: plications, The  author
belieyes Lhsi there should be
no legal barrier to-this. In
fact, the  INS ‘had' been
suthorized: by Section 705 1o
formulate: rules and’ regi-
Iations Lo implement .the law.
Likewise, if wo have to bring
a little justice Lo vindicate a
gross injustice committed- in
the past, we should at least
iry (o approximate the
original “situation. The TNS
should 'nol. ‘make . il -more
difficull than it should for the
bona fide Filipino veterans by

making .Lhe right available °
" only in the Uniled States, for

this” again, ‘may be another
injustice.

Lastly, there is the question
whether Lthe. Renfrew decision
is an_act of “judicial -natural-
ization” which has derived its
authority form Sectians 701 to
705 of the. Nationality Act of
1940 ' and- - therefore in
implementing it,: one: should
“only - look ' praspeetively and
_ . disregard alt considerations of
possible-past oplions. On the
other -hand, it~ could’ be
interpreted as giving sfféct to
Séctions -701-706 of
Nationality Act of 1940, in

which case, due consideration |

“should -be - given -to -pasi

possible options- which. could
have ‘been -available: to the
veterans. and thejr children.
The author believes thal the
latter is more:judicious than
the furmer. view,

the ¢






