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There is a contentious provision added by the new Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996, that is, INA 222(g).  This section states that an alien who overstays will be 
refused to be let in again as a nonimmigrant except upon the issuance of a visa in the alien’s home 
country, and except where “extraordinary circumstances” exist.  The guidelines issued by the State 
Department to all diplomatic and consular posts are as follows: 

 
Section 222(g) applies to the following: 
 
(1) aliens with a nonimmigrant visa (NIV) upon which their admission  to the U.S. 

were based but who continued to stay in the U.S. beyond their authorized period of 
stay. 

 
(2) aliens who are admitted for duration of status (D/S) and overstay in the U.S. after 

they have finished their studies or employment in that status or who overstay 
beyond an appropriate grace period authorized for departure. 

 
(3) an asylum applicant who stays beyond the period authorized on the nonimmigrant 

visa even if the asylum application was submitted before the expiration of the 
allowed period for departure and even if the asylum petition is still pending. 

 
(4) an asylum applicant whose asylum petition is denied and who is consequently 

issued an out-of-status voluntary departure by the INS but who had remained in 
the U.S. beyond the period authorized to stay based on a nonimmigrant visa, even 
if the alien leaves the U.S. before the voluntary departure order date. 

 
(5) aliens who enter the U.S. based on a nonimmigrant visa and is issued a temporary 

protected status (TPS) after the lapse of the alien’s period of authorized stay. 
 
On the other hand, section 222 (g) does not apply to the following: 
 
(1) aliens who entered the U.S. without having been admitted such as those who 

entered without inspection. 
 
(2) aliens who enter the U.S. on the basis of the Visa Waiver Pilot Program or VWPP. 
 
(3) Canadian nationals. 
 
(4) those who enter the U.S. under some other waiver provision. 
 
(5) aliens who are paroled into the U.S., that is, those who remain  in the U.S. beyond 

the permitted period of parole. 
 



(6) aliens who are admitted to the U.S. on some basis other than a nonimmigrant 
visa. 

 
(7) aliens who are out-of-status generally. 
 
(8) those who violate status but does not remain in the U.S. beyond the permitted 

period of stay, such as an alien with a B visa who studies or works and violates 
status by studying or working but who leaves the U.S. before the allowed period of 
stay, that is, the date stamped on the I-94. 

 
(9) those who enter the U.S. on the basis of a nonimmigrant visa and are issued a 

temporary protected status (TPS) before the authorized period of stay expires. 
 
(10) an asylum applicant who separately submits and secures an extension of stay 

based on the nonimmigrant visa. 
 
If the diplomatic or consular post has ascertained that section 222 (g) applies but is pursuing 

a Department resolution that extraordinary circumstances exist such that an exception is permitted, 
the post should present an advisory opinion request.  Moreover, the Department will issue an advisory 
opinion on this issue of extraordinary circumstances only if the alien has already applied for a visa at 
the diplomatic or consular post and it was decided by the consular officer that section 222 (g) applies. 
 


